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Port Avthority Leuse No L-PN-204
Supplement No. ¢

SUPPLEMENTAL AGREEMENT

THIS AGREENMENT, made as of Maich 13, 2007, by and belween THE PORT
AUTHORITY OF NEW YORK AND NEW JERSEY (hercinafler called “the Pon
Aulhonty”) and PORT NEWARK CONTAINER TERMINAL LLC (hercinafler called “the

Lessee™),

WITNESSETH, That;

WIIEREAS, herctoforc and as of Decenmber {, 2000, the Port Authority and the Lessce
entered inte an agreemecnt of lease (hereinafler, as the said agreement of leasc has been
herctofore amended, modified and supplemented, called “the Leasc™) covering premiscs at Port
Ncwark, in the City of Newark, County of Essex and State of New Jersey; and

WHEREAS, (he Port Authority and the Lessce desirc to amend the Lease,

NOW, THEREFORE, lor and in consideration of the forcgeing and the agreements
hereinalter conlained, the Port Authority and the Lessec hereby agrec as follows:

]. Section 48 of the Lease requires approval by the Port Authority of certain changes
in the ownership or control of the Lessee and of certain entitics having dircct or indirect
beneficial ownersiip of the Lessee. The Lessce has requested on a withoul prejudice basis that
the Port Authority grant its approval to the following transfers and acquisitions: (a) the
acquisition in August 2005 of Nedlloyd Holding B.V. (formcrly known as Royal P&O Nedlloyd
N.V.) by A.P. Moller-Maersk AS (hercinaficr called “the Nediloyd Acquisition™); (b) the
acquisition in March 2006 of the stock of The Pemnsular and Oricntal Steam Navigation
Company {hereinafter called “P&O”) by Thunder FZE, a wholly-owned subsidiary of Dubai
Ports World (heretnafter called “"DPW™), pursuant to court sanctioned schemes of arrangement
under section 425 of the Companics Act 1985, England and Wales (hercinafter called “the P&O
Acquisition™); (c) the acquisition on a datc and time subsequent to the daie first above written
(which subscquent date and time are hereinaller collectively called “the Closing Date”) by P&O
Ports North Amcrica, Ine. (hercinafter called “POPNA™) of the 50% membership interest
(constituting 500 membership units) in the Lessee owned by Farrcll Lines Incorporaled
(hereinafter called “TFarrell™) purstrant to a Sale and Purchase Agrecment dated November 20,
2006 by and among Farrell, POPNA, P&O and the Lessce (hercinafter called *'the Farrcll
Acquisition”); and (d) the acquisition on the Closing Date by Ports America, Inc. (hereinafier
called “Ports America™), a wholly-owned subsidiary of A1G Global Assct Management Heldings
Corp. (hereinafter called “AIGGIG"), of all of the outstunding stock of POPNA from P&O
Holdings, Inc., an indirect subsidiary of P&0O and DPW {hercinafter called “Holdings™, pursuant
to that certatn Stock Purchase Agreement dated December 10, 2006, by and amonyg P&O,
Hotdings, Porls Amecrica and AIGGIG (hereinafier called “the POPNA Acquisition” and,
together with the Nedlloyd Acquisition, the P&O Acquisition and the Farrell Acquisition,
hereinafier collectively called “the Acquisitions™). The Lessce hercby represents, knowing that
the Port Authority is relying on the accuracy of such representation, that, immediately following
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the Closing Date, the Lessec’s ownership and control shall be as set forth in Scction 48 of the
Lease, as such provision is restated, amended and set forth in the paragraph 3 of this Agreement.

2. The Port Authority hereby grants its approval to the transfers of and changes in
ownership and control of the Lessce represcnied by the Acquisitions, with such approval to be
granted nune pro tunc 1o the date of cach Acquisition under Section 48 of the Leuse; provided,
however, that such approval shall be clTective as 1o any of the Acquisitions only if all of'the

Acquisitions are completed.

3 Immediately following the complction of the Farrell Acquisition and the POPNA
Acquisition, Scction 48 of the Lease, as amtended by Supplement No. 2 1o the Lease, shall be
deleted and terminated in its entirety and replaced with a new Section 48, which reads as

follows:

“Section 48. Right of Ternmination - Ownership and Control

{(a) (N The Lessce hereby represents, knowing that the Port
Authority is relying on the accuracy of such representation, thal it is a limiled liability
company organized and existing under the laws of the State of Delaware, that one
thousand (1,000) membership interests constitute ail of its existing membership intcrests,
and that the owner of all of the membership interests is P&O Ports North Amicrica Inc.
(hereinafter called “POPNA™), a corporalion organized and existing under the laws of tie
State of Dclaware and having an office and place of business at 99 Wood Avenuce Souti,
8™ Floor, Iselin, New Jersey 08830, that therc are no other membership inicrests in the
Lessee, and that there are no other individuals or corporations and no partnerships or
other entities,-except as later sct forth in this Scction, having any direct or indircct
beneficial ownership of the Lessce.

(2) The Lessce hereby represents, kitowing that the Port Authority
is relying on the accuracy ol such representation, that:

() On the date hereof: (A) one hundred percent (100%)
of the outstanding capital stock of POPNA is owned by Ports America, Inc.
{(hereinafier called “PAI”), a corporation organized and cxisting under the laws of
the State of Delaware and having an office and place of business at 70 Pinc Street,
New York, New York 10270; and no person other than PAI coutrols POPNA; (B)
one hundred percent (100%) of the outstunding voting securities of PAT is owned
by AIG Ports America, Ine. (hercinafter calied “AIGPA™), a corporation
organized and existing under the laws of the State of Delaware and having un
officc and place of business at 70 Pine Street, New York, New York 10270; and
no person other than AIGPA controls PAL; and (C) one hundred percent (100%)
of the outstanding capital stock of AIGPA is owned by AIG Global Assct
Management Holdings Corp. (hercinafler called “AIGGIG™), a corporiticn
organized and existing under the laws ol the State of Delaware and having an
office and place of business at 70 Pinc Street, New York, New York 10270, and
no person other than AIGGIG controls AIGPA.
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(i) Onthe date hereofl, American Intermational Group,
ne. ("AIG Parent”), a corperation erganized and existing under the laws of ihe
State of Delawarc and having an office and place of business at 70 Pine Street,
New York, New Yerk 10270, owns directly or indirectly, a majority of the
outstanding voting securitics of AIGGIG and AIG Parent controls AIGGIG.

(i)  Itis expressly agreed by the Port Authority that at
any lime after the date hercof, AIGGIG and AIGPA may create a class of non-
voling sccurities in PAY and transfer any of such non-voting securities in PAJ to
one or more Affihates (including AIG Highstar Capital 111, L.P.), provided that
(A) AIGGIG shall give the Port Authority written notice of any such transfer, and
(B) the representations in clauses (a)(2)(i) and (a)(2)(1i) above continue to be true
in all respects as of such date.

(3) The Lessec recognizes the fact that a transfer of sccurities in
the Lessee or of a substantial parl thercof, or any other act or transaction involving or
resulting in a change in the ownership or distribution of such securities or with respect to
the identity of the partics in control of the Lessee or the degree thereof, is for practical
purposes a transfer or disposition of the rights obtained by the Lessee through this
Agreement. The Lessce further recognizes that because of the natire of the obligations
of the Lessee hercunder, the qualifications and identity of the Lessee and its security
holders are of particular concern to the Port Authority. The Lessee also recognizes that it
is because of such qualifications and identity that the Port Authority is entering into this
Agreement and, in doing so, is willing 1o accept and rely on the Lessce for the faithiful
performance of all obligations and covenants hereunder. Therefore, the Lessee represents
and agrees for itself and POPNA, and any successor in intercst thereof, respectively, that
without the prior written approval of the Port Authority, there shall be no transfer of any
sccurities in the Lessce by POPNA to any other person; nor shall POPNA suffer any
transfer to be made; nor shall there be or be suffered Lo be made by the Lessee or by any
owner of securitics therein, any other change in the ownership of such securities or in the
rclative distribution thercof, or with respect to the identity of the partics in control of the
Lessce or the degree thereof, by any other method or means, whether by increased
capitalization, merger with another entity, amendinents to the opcrating agreement or
otherwisc, issuance of additional new securitics or classification of sccurities or
otherwisc; and the Lessec further represents and agrees for itsclf and POPNA, and any
successor in interest thercof, respectively, that the direct ownership and control of the
Iessec shall be as set forth in paragraph (a)(1) of this Section except as shall be otherwise
approved by the Port Authority pursuant to the provisions of this paragraph (a)(3).

(4) The Lessee represcats and agrees that AIG Parent shall
maintain its ownership of a majority of the voting securities of AIGGIG and that A1G
Parent shall control AIGGIG. The Lessee further represents and agrees that without the
prior written approval of the Port Authority: (A) AIGGIG shall maintain onc hundred
pereent (100%) of the outstanding capital stock of AIGPA and no person other than
AIGGIG shall control AIGPA, (B) AIGGIG shall maintain one hundred percent (100%)
of the voting control, either through AIGPA or through another wholly owned Affiliate of
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AIGGIG, of PAL, and (C) PAT shall maintain one hundred percent (1007 el the
outstanding sceurities of POPNA.

(5Xi)  Inthe cvent that ATG Purent enters o a binding
agrecement o transler, transfers or sells, or otherwise agrees to transfer or scll, directly or
indirectly, (A) a majority of the voting securities of AIGGIG or (B) control of AIGGIG,
Lessce agrees to give the Port Authority written notice of such proposcd transfer or sale
witltin three (3) business days of public announcement of such transfcr or sale or its
Ieaming of such proposcd transfcr or sale; following reccipt by the Port Authority of such
writtcn notice, the Port Authority shall have sixty {60) days to notify Lessce and AlIGGIG
as to whether or not it will consent to such transfer of ownership or contro! of A\GGIG
and the terms of such consent; provided, however, that if the transfer or sale referenced
above lo the party as detailed in the notice is not consummated, then the Port Authority
shall have no right under this clause (a)(5) to terminate this Agreement pursuant to

Section 25 hercof.

(i) In the event that the Port Authority docs not consent to
such proposed transfer or sale of AIGGIG as provided above, Lessee and/or POPNA,
PAIL AIGPA and AIGGIG shall have one (1) year from the consummation of such
transfcr or salc of AIGGIG during which time perjod Lessce, POPNA, PAIL AIGPA and
AIGGIG shall usc commercially rcasonable efforts to consummate a sale or other
transaction, the result of which is that Lessee will then be owned and controlled by an
entity or person which has been consented to by Port Authorily as provided in this
Scction 48(a)(5). During such time period, Lessee agrees on behalf of POPNA, PAI,
AIGPA and AIGGIG to (A) provide the Port Authority willt transaction updates from
time to time, but no less frequently than monthly, (B) “ringfence” the management of
PNCT such that nonc of PAL, POPNA , AIGPA or AIGGIG shall huve any management
or decision making authorily over Lessee with respect 1o the managemcnt of the business
or operations of Lessee during the period it takes lo cflect a transaction, (C) use
connmercially rcasonable efforts to conduct the sale or transfer of Lessee in such a way as
to minimize any adverse impact on the busincss and operations of the Lessee (the Port
Authority and Lessee acknowledge and agree that this sub clausc (C) is imited to the
conduct of the relcvant parties, and that the required sale or transier and the
determination of the actual cntity to be sold or transferred to comply with this Section
48(a)(5) alone shall not constitute a breach of Lessec’s obligations under this sub clause
(C)), and (D) upon the cxecution of binding documents to effect such transaction, scek
the reguired consent of the Port Authonity 1o such transaction. For the limited purpose of
this Scclion 48(a)(5), the standard for any required consent of the Port Authority shall be
in accordancc with the criteria established under that portion of the Official Minutcs of
the Port Authority adopted February 22, 2007, entitled “Port Facilities — Conseni to
Transfers of Leases and Changes of Ownership Interests ” (the *“Consemt Criteria™),
provided however, that the parties hereto agree that: (I) any commitment to maintain the
cxisting management struciure at the Lessce, including a management continuity plan
instituted at the Lessce, POPNA, PAI, AIGPA, AIGGIG, as applicable, will be taken into
account by the Port Authority when applying the Consent Criteria and its determyination
of Lessee’s satisfaction of such Consent Crileria; (11} a demonstrated conmitment to
maintain the existing business plun {including budgeted capital expenditare amounts
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previously included in the Lessee’s business plan provided to ihe Port Authority and as
publicly announced by Lessce and its affiliates on February 16, 2007) will be tuken into
account by the Port Authority when applying the Consent Criteria and s delermination
of Lessee’s satisfaction of such Consent Critcria; and (I31) the consideration contemplated
in such Consent Criteria to be paid by Lessee 1o the Port Authority in connection with the
Port Authority’s grant of any required consent under this Scction 48 (a)(5) shall be up to
$10,000,000, which amount shail be used by the Port Authorily to fund or offset, as the
case may be, past, existing or fulure capital investment projects undertaken by the Port
Authority that were intended, or will be intended, as the case may be, to have o dircet or
indirect benefit 1o the port terminal leased by Lessce from the Port Authorily pursuant to

this Agreement.

(1) In the cvent that Lessce, POPNA, PAL AIGPA and
AIGGIG, as applicable, have used commercially reasonable efforts (o consummate a
transaclion as required by Section 48(a)(5) above, in the event that such transaction
would otherwise have been consummated but for the granting by the Port Authority of its
rcquired consent, Lessce and the Port Authority shall negotiate in good faith an extension
to the time period granted above to complete such a sale or other transaction to an
alternative transferee, such extension period not to exceed two (2) months, und the Port
Authority shall retain its right to consent hereundcr, subject to the Consent Criteria.

{6) The Lessce acknowledges that it s contemplated that POPNA
may becomc a publicly owned entity (as defined in paragraph (1) of this Section), or that
a parent corporation of POPNA owning one hundred percent (100%) of the voting
sceurities of and controlling POPNA (which parent corporation(s) arc hereinafier
individually and collectively called the “Parcmt Company” and inciude PAL AIGPA or
AIGGIG) may become a publicly owned entity. Notwithstanding any other provision of
this Section 48, in the event that POPNA or the Parent Company shall become a publicly
owned entity and, as a result of such transaction, the required ownership of POPNA sct
forth above in this Scction 48 shall ceasce to be in effect, such failure to so maintain said
ownership interests shall not be an event of default under this Section 48 granting the
Port Authority the right o terminate this Agreement under Scction 25 hercof; provided
that POPNA or the Parent Company, as a publicly owned cntity, shall be listed on a
major stock exchange (as hereinafler defined); and provided fuyther that, no individual,
corporation, partnership or other entity (other than PAl, AIGPA, AIGGIG or a publicly
owned cntity listed on a major slock exchange in the event and so long as no individual,
corporation, partnersiip or other entity shall have control of any class of outstanding
voting securilies of such publicly owned entity) shall control any class of the outstanding
valing securitics of POPNA or of the Parent Company unless the Port Authority shall
havc given its prior written consent thereto, and if any such event shall occur and be
continuing then the Port Authority shalt have the right to terminate this Agrecment and
the letting hereunder pursuant o the provisions of Section 25 hercof. For the purposes of
this Scction 48, a “major siock cxchange” shail be the London Stock Exchange, the
Amsterdam Stock Exchange, the American Stock Exchange, the New York Stock
Exchange, the NASDAQ Stock Market, the Singapore Stock Exchangce or the Tokyo

Stock Exchange.
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(b) The Lessec acknowledges that the Lessee's assurance of (aithfu
performance of these provisions is a special inducement for the Port Authority lo enter
into this Agreement. Noncompliance on the part of the Lessee with the provisions
contained in this Section 48 (taking into account any time periods provided in Section
48(a)(5) hereo!) shall constitute an event of default under Scetion 25 of this Agreement,
and the Port Authority shall have the right to (erminate this Agrecment and the Ietting
hereunder pursuant to the provisions of said Scction 25 hercof.

(c) The foregoing right of termination shall be in addition 1o all other
rights of termination the Port Authority has under this Agreement and the failure of the
Port Authority to exercise its right of tenmination under this Section at any time in which
it may have such right shall not affect, waive or limit its right to excrcise said right of

termination at any subsequcnt time.

(d) The term “control” as vsed herein shall mean the direct or indirect
power through contract, arrangement, undcrstanding, rclationship, ownership of other
business entities or otherwise to dispose of or to direct the disposal of] or to vote or to
direct the voting of, any voting sccurity of an entity.

(e} The 1erm “sceurity’” shall include any membership interest, stock,
any bond which carrics voting rights, or rights or options (o subscribe lo, purchase,
convert or transfer into or othcrwise acquire equity securitics, or any other obligation of a
limited liability company or a corporation the holdee of which has any voting rights
including but nol limited to the right to vole for the elcction of members of the governmg
body or board of directors of said limited hability company or corporation and shall
include any securily convertible into a voting sccurity and any right, oplion or warrant to

purchase a voting security.

(n A “publicly owned entity™ shal} be and mcan onc that has any class
of securities subject to the registration and reporting requirements of the Securities
Exchange Act of 1934, or any successor or substitute therefore, and any entity that has
met any equivalent legal registration or listing requircment of Great Britam, the
Nctherlands, Singapore or Japan, as the circumslances requirc.

(g) The term “Affiliatc™ shall mean any person that is dircctly or
indirectly controls, is controlled by or is under common control with such person.

(1) The Lessee shall promptly advisc the Pott Authority ol any change 1n
the representations made in paragraph (a)(1), {a)(2), (2)(3) or (a)(4) of this Section 48.™

4, Section 40 of the Lease and Schedule “C” ol the Leasc are hereby deleted and
terminated in their entircty and shall have no further force and effect from and alter the date of
this Agreement.

5. The Lessee agrees with the Port Auwthority that during the term of the Lease as

herein amended:
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(1) Compliance Certificaies. The Lessee shatll, subject o the confideptiaiity
restrictions in clausc () below, provide to the Port Authorily, its designated agents and advisors
at the same time, and v any cvent as soon as practicable alter providing the same (o the lenders
under the Credit Agreement (as defined below), a copy of the certificates required 1o be provided
by any of the mdependent public accountants, the chief financial officer of Ports America, Inc.
(“PAI") or the chicfexecutive officer of PAT under the credit agreement (the “Credit
Agreement™) dated as of March __, 2007 among PAl and the lenders hamed therein relating to
the financing of the purchase by PAT of P&O North America, Inc. ("POPNA”) with respect to
(A) in the casc of the independent public accountants, compliance with the financial covenants
thercunder and {B) in the case of the chief financial officer or chicf executive officer ol PAL, the
absence of any default or event of default thereunder; provided ,that any such certiltcate(s) from
the independent public accountants shall only be provided to the Port Authorily hereunder to the
cxtent the same is required to be delivered to the lenders pursuant to the Credit Agreement.

(b) Financia! Reports. In the event that (i) Lessee fails to provide any of the
compliance certificates to be delivered to the Port Authority pursuani to clause (a) above within
five (5) busincss days of a request from the Port Authority to Lessee 1o provide such
certificate(s) that have been delivered to the lenders as contemplated in clause (a) above, or (1i)
any of the compliance certificates provided pursuant to clausc (a) above indicates noncompliance
with the financial covenants or a default or event of default under the Credit Agreement, then for
the period covered by such certificale or so long as such noncompliance or default or event of
default shall be continuing, as applicable, the Lessee shall make availablc to the Port Authority,
during normal business hours upon the Port Authority’s reasonable prior notice to Lessec, at the
office of the Lessce or one of its agents or advisors solely for review by the Port Authority and
its agents at such location and without taking any copics, each of the following:

(i) Quarterly Reports. As soon as available, and in any event within
60 days alter the cnd of each of the first three quarters of each Niscal year, the unaudited
balunce sheet of Lessce as of the close of such quarter and related siatements of income
and cash {low for such quarter and that portion of the fiscal year cnding as of the closc of
such quarter, setting forth m comparative form the figures for the corresponding period in
the prior fiscal year certifted by the chief executive officer of the Lessce as fairly
presenting in atl matcrial respects the financial position, results of operations and cash
flow of Lessce as at the dates indicated and for the peniods indicated in accordance with
GAAP (subjccl to the absence ol footnote disclosure and normal ycar-cnd audit

adjustments).

{1i) Amnnual Reports. As soon as available, and in any event within 120
days afier the end ol each fiscal yeur, the balance sheet of Lessce as of the end of such
year and related statcments of income, stockholders’ equity and cash (low for such fiscal
year, cach prepared in accordance with GAAP, together with a cerlification by
indcpendent certified public accountants for the Lessee that such financial statements
fairly present in all material respects the financiat position, resulls of operations and cash
Hlow of Lessce as at the dates indicated and for the periods indicated therein in
accordance with GAAP without qualification as to the scope of the audit or as to going
concern and without any other similar qualification.
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{c) Labor Matters. The Lessee shall give the Port Authority notice (which
natice may be made by tclephence if promptly confinned in writing), promptly afler, and in any
event within ten (10) days afler the chiel exceutive officer of the essee knows or has reuson to
know of, the commencement of any Labor Activity (as defined below) at the premises which has
materially interfered, or could reasonably be expected lo materially interfere, with the operation
of the premises. As uscd in this clause (c), “Labor Aclivity” shall mean and include strikes,
boycotts, picketing, work-stoppages, slowdowns or labor disputcs.

(d) Maintenance of PNCT Books and Records. The Lessee shall: (i) maintain
books, records and accounts with respect to the business and operations of Lessee on a Scparate
stand-alonc basis from the overall operations of PAI, POPNA and any other direct or indircct
subsidiaries thereof, 1n accordance with good business practice and applicable law; and (ii) make
available to the Port Authority, during normal business hours upon tihe Port Authorily’s
reasonable prior notice lo Lessce, at the office of the Lessee or one of its agents or advisors
solely for review by the Port Authority and its agents at such location and without taking any
copies, that portion of such books, records and accounts relating to sceurity matters at the
premiscs or as may rcasonably be required for the Port Authority to verify calculations rclating
to container throughput rentals and reimbursement requests imade from time to time.

{e) Confidentiality. The Port Authority agrees that al) information delivercd
pursuant to this paragraph, including, without limitation, the certificates delivered pursuant to
clause (a) above, and (i) all notes, reports and analyscs prepared by the Port Authority, its
representatives or its advisors in connection with their review of materials provided or madce
available pursuant to this paragraph, including, without limitation, the books and records and
other materials provided or made avatlable pursuant to clauses (a), (b} or (d) above, shall, to the
fullest extent permitted by applicable law, be treated confidentially and protected from disclosure
by the Port Authority, including, without limitation, pursuant to any available exccplions or
cxemptions under the Port Authority’s “Freedom of Infonnation Act — Port Authority Policy and
Procedure™. If the Port Authority receives any request to disclose any of the information
provided hereundcr, the Port Authority agrees to provide the Lessee with prior writlen notice of
such requirement so that the Lessce may scek a proteclive order or other appropriate remedy,
and/or waive comphance with the 1crms of this provision. If such protective order or other
remedy is not obtained, or if the Lessce waives compliance with the provisiens hereof, the Port
Authority agrees to disclosc only that portion of the information that it is advised by counsct is
legally required and it shall excrecise its commerctally reasonablc efforts lo obtain assurance that
confidential treatment will be aceorded to such information.

6. Effective as of January 1, 2007, (1) paragraphs (b), (¢) and (d) of Section 41 of
the Lease entitled “7erminal Guarantee”, as such provision was amended by Supplement No. 5
1o the Lease, shall be deamed deleted and Addendum A attached to this Agreement and
incorporated by reference hercin shall be deemed inserted in licu thercof {which Addendum A
attached to this Agrecement is a photocopy of Addendum A atiached to said Supplement No. 5
with written changes noted thercon); (2) paragraphs () and (g) of said Section 41, as such
provision was amended by Supplement No. 5 to the Lease, shall be deemed deleted and
Addendum B attached to this Agrecement and incorporaled by reference herein shall be deemed
inserted In lieu thereof {ivhich Addendum B atlached to this Agrecment is a photocopy of
Addendum B attached 1o said Supplement No. 5 with written changes noted thereon); and
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(3) Schedule D and Schedule E atlached 1o the Lease, as such schedules were amended by
Supplement No. 5 to the Leasc, shall be deemed deleted and Schedule D and Schedule E
attached to this Agreement and incorporated by reference herein shall be deemed substituted
therefor. From and afier Januvary 1, 2007, the Lessee shall pay the Guaranteed Rental, as defined
in the Lease as amended hercby, in accordance with the provisions of said Section 41 as so

amended.

7. As hercby amendcd, all the terms, provisions, covenants and conditions of the
Lease shall conlinue m full force and effect.

8. Neither the Commissioncrs of the Port Authority nor any of them, nor any oflicer,
agent or employee thereof, shall be charged personally by the Lessce with any liability, or held
liahle to the Lessee under any term or provision of this Agreement, or because of Hs execution or
attempted exccution, or becausc of any breach, or atiempled or alleged breach thereof.

9. This Agreement, together with the Lease (1o which it is supplementary)
constitutes the entire agreement between the Port Authority and the Lessee on the subject matter,
and may not be changed, modified, discharged or extended except by instrument in writing duly
exceuted on behalf of both the Port Authority and the Lessee. The Lessee agrees that no
representations or warranties shall be binding upon the Port Authority unless expressed in

writing in the Lease or in this Agreement.

Signature page follows
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IN WITNESS WHEREQOF, the Port Authority and the Lessce have exccuted these
presents as of the date first above writlen.

ATT 81>/

THE PORT AUTHORITY OF NEW YORK

LW ;3ERSEY

“Richaed M. barmbee
\rt'cfwf PJF‘I‘COmva'CE

PORT NEWARK CONTAINER TERMINAL

WITNESS.:
LLC
By:
Namc:
Title:
APPROVED:
FORM | TERMS |
3¢ ‘ N
T
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IN WITNESS WHEREOF, the Port Authority and the Lessee have executed these

presents as of the datc first above written.

ATTEST:

WITNESS:
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THE PORT AUTHORITY OF NEW YORK
AND NEW JERSEY

By:
Name:
Title:

PORT NEWARK CONTAINER TERMINAL
LLC

by Dbbatd V2 Fare_
Name: &) s e /2 Adrse o
Title: PassedDe o 7

10

R TR L PY
R A el A L gy e T

FoME o i et

R A R T




~-* 201182-009

ADDENDUM A

(b)  The Lessee shall be subjecc to the payment of a guaraniced rental
(heremnafter called the "Guaranteed Rental”) for the Terminal Throughput Year commencing on
January 1, 2004, and ending on December 31, 2004, and in each subsequent Terminal
Throughput Year to occur thereafter duning the term of the leting under this Agreement as
follows: in the event that the number of Qualified Containers loaded onto or discharged from
vessels berthing ar the premises during any such Terminal Throughput Year shall not exceed the
Rent Guarantee Number for that Terminal Throughput Year, the Lessee shall pay to the Port
Authority a2 Guaraniced Rental equal to the product obtained by multiplying
(1)  the excess of the Rent Guarantee Number for that Terminal
Throughput Year over the greater of (i) the actual number of Qualified Containers
loaded onto or discharged from vessels berthing at the premises during that Terminal
Throughput Year, or (i) the Exemption Number (as defined in subparagraph (3) of

paragraph {a) of Section 5 hereof); by
(2) the Throughput Rental Rate in effect on the last day of that
Terminal Throughput Year pursuant to the provisions of Sections § and é hercof.

Any Guaranteed Rental owed under this Section shall be paid by the Lessce to the Port
Autharity within tert (10) days after notilication by the Port Authority to the Lessee stating the

amount thereof.

(c) Notwithstanding any provision to the contrary contained in this Section,
the Rent Guarantee Number of three hundred fifty chousand (350,000), as sci forth in Schedule
D hereto f{or the Terminal Throughput Year ending on December 31, 2004, shall not be
increased and shall remain ar rhree hundred fifty thousand (350,000) for purposes of the
calcutation of the Guaranteed Rental in the event that the Forty-five Foor Decpening shall not
have been completed by December 31, 2004. The calculation of the Guaranteed Rental shali be
made based on the Rent Guarantee Number of three hundred fifty thousand {350,000) until such
time as the Forty-five Foot Detpening is completed, and upon the completion rhereof the
calculation of the next payable Guaranteed Rental shall reflect the Rent Guaranitee Number of
three hundred fifty thousand (350,000) for any portion of the Terminal Throughput Year
preceding the completion of the Forry-five Foot Deepening and shall reflect the Rent Guarantee
Number of three hundred ffty-five thousand (355000) for any portion of the Terminal
Throughput Year following the complenon thereof, unless the Forty-five Foot Deepening shall be
complered on the tast day of the Terminal Throughput Year, in which evenr the Rent Guarantee
Number for the entire Terminal Throughput Year next following the Terminal Throughput Year
in which the Forry-five Foot Deepening shall be completed shall be theee hundred fifty-five
thousand (355,000). Thereafter the Rent Guarantee Number shall increase in the succession set
forth in Schedule D hereto for the succeeding Terminal Throughput Years without regard to the
acrual calendar year of the Terninal Throughput Year set forih in said Schedule D, 1n addirion,
and notwithstanding any provision to the contrary contained in this Secrion, the Rent Guarancee
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Number of four hundred thousand (‘?&F.@éeﬂ, as set furth in Schedule D hereto for the
Terminal Throughput Year ending on December 31, 1005, or such lower Renr Guaranee

Number as shall then be in elfect pursuant to the provisions sec forth above in this paragraph
{which applicable Rent Guarantee Number is hereinafter called “the 2009 Rent Guarancee
Number”), shall not be increased and shall remain ar the 2009 Rent Guarantee Number for
purposes of the calcufation of the Guaranteed Rental in the event that the Fifey Fooc Deepening
shall not have been completed by December 31, 2009. The calculstion of the Guaranteed Rental
shall bc made based on the 2002 Rent Guarantee Number until such time as the Fifty Foor
Deepening is completed, and upon the completion thereof the calcufation of the next payable
Guaranteed Rental shall reflect the 2009 Rent Guarantee Number for any pottion of the
Terminal Throughput Year preceding the completion of the Fifty Foor Deepening and shall
reflect the Rent Guarantee Number next succeeding the 2009 Rent Guarantee Number for any
portion of the Terminal Throughput Year following the completion thereof, unless the Fifty Foot
Deepening shall be completed on the last day of the Terminal Throughput Year, in which event
the Rent Guarantee Number for the entire Terminal Throughput Year nextr following the
Terminal Throughput Year in which rthe Fifty Foot Deepening shall be completed shall be the
Rent Guarantee Number next succeeding the 2009 Rene Guarantee Number. Thereafter the
Rent Guarantee Number shall increase in the succession set forth in Schedule D hereto for the
succeeding Terminal Throughput Years without regard ro the actual calendar year of the

Terminal Throughput Year set forth in said Schedule D.

{d)  Notwithstanding any provision to the contrary contained in this Secrion,
the Rent Guatantec Number of three hundred fifty-five thousand (355,000}, as set forth in
Schedule D hereto for the Terminal Throughput Year ending on December 31, 2005, shall not
be increased and shall remain at three hundred fifty-five thousand (355,000) for purposes of the
calculation of the Guaranteed Rental in the event that the Dredging, as defined in Section 8 {(a)
(3) hereof, shall not have been completed by December 31, 2005, because of the inability of the
Lessee to obtain all nccessary permits and governmental aurhorizations to perform the Dredging.
The calulation of the Guaranteed Rental shall be made based on the Rent Guarantee Number
of three hundred fifty-five thousand (355,000} until such time as the Dredging is completed, and
upon the completion thereof the calcularion of the next payable Guaranteed Rental shall reflect
rhe Rent Guaranree Number of three hundred fifty-five thousand (355,000} for any portion of
the Terminal Throughput Year preceding the completion of the Dredging and shali wcflect the
Rent Guarantee Number of three hundred sixty thousand (360,000} for any portion of the
Terminal Throughput Year following the completion thereof, unless the Dredging shall be
completed on the last day of the Terminal Throughput Year, in which event the Rent Guarantee
Number for the entire Terminal Throughput Year next following the Terminal Throughput Year
in which the Dredging shall be completed shall be three hundred sixty thousand (360,000).
Thereafter the Rent Guarantee Number shall increase in the succession seq forth in Schedule D
hereto for the succeeding Terminal Throughput Years without regard to the acrual calendar year
of the Terminal Throughput Year set forth in said Schedule D. In addition, and notwithstanding

any provision to the contrary contained in this Seciion, the Rent Guarantee Number of four
), as set forth in Schedule D hereto for the Terminal Throughput

hundred six thousand (486,
—F o
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Year ending on December 31, 2010, or such lower Rene Guarantee Number as shall chen e in
effect pursuant to the provisions set forth above in ¢his paragraph (which applicable Renc
Guarantee Number is hereinalter called "the 2010 Rent Guarantee Number”), shall nor be
increased and shall remain at the 2010 Rent Guarantee Number for purposes of the calculation
of the Guaranteed Rental in the event that the Fifty-two Foot Dredging, as defined in Section
8(a){5) hereof, shall not have been compleced by December 31, 2010, because of the inability of
the Lessee to obtain all necessary permits and governmental authorizations to perform Fifty-two
Foot Dredging. The calculation of the Guaranceed Rencal shall be made based an the 2010 Rear
Guarantec Number untl such time as the fifty-two Foot Dredging is completed, and upon the
completion thereof the calculation of the next payable Guaranteed Renral shall reflect the 2010
Rent Guarantce Number for any portion of the Terminal Throughput Year preceding the
completion of the Fifty-two Foot Dredging and shall reflecc the Rent Guarantee Number next
succeeding the 2010 Rent Guarantee Number for any portion of the Terminal Throughput Year
following the completion thereof, unless the Fifty-two Foot Dredging shall be completed on the
last day of the Terminal Throughput Year, in which event the Rent Guarantee Number for the
entite Terminal Throughput Year next following the Terminal Throughput Year in which the .
Fifty-two Foot Dredging shall be completed shall be the Rent Guarantee Number next

succeeding the 2010 Rent Guarantee Number. Thereafter the Rent Guarancce Number shall
increase it the succession set forth in Schedule D hereto for the succeeding Terminal
Throughput Years without regard to the actual calendar year of the Terminal Throughput Year
set forth in said Schedule D, The postponement of the respective increase in the Rent
Guarantee Number as set forth above in this paragraph shall be conditioned upon the Lessee's
having made timely, diligent and continuous efforts to obtain any permits and governmental
authorizations necessary respectively for the Dredging and the Fifty-two Foot Dredging and, upon
obraining them, having procecded to the completion of the respective dredging as expediciously

as possible.
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/- (f Nouwithstanding any provision to the contrary contained in this Section,
the Terminal Guarantee Number of two hundred ten thousand (210.000), as set forth w

( Schedule E hereto for the Terminal Throughput Year ending on December 31, 2004, shall not be
increased and shall remain at two hundred ten thousand (210,000) for purposes of the
termination right set forth in paragraph (d) of this Section in the event that the Forty-five Foor
Deepening shall not have been completed by December 31, 2004. The calculation of the
Terminal Guarantee Number for each of any three consecutive Terminal Throughput Years shall
be made based on the Terminal Guarantee Number of two hundred ten thousand (2 10,000} until
such time as the Forty-five Foor Deepening is completed, and upon the completion thereof the
calculation of the Terminal Guarantee Number for the Terminal Throughput Year in which such
completion shall occur shall reflect the Terminal Guarantee Number of two hundred ten
thousand (210,000) for any portion of the Terminal Throughput Year preceding the completion
of the Forty-five Foot Deepening and shall reflect the Terminal Guarantee Number of two
hundred thirteen thousand (213,000) for any portion of the Terminal Throughpur Year following
the completion thereof, unless the Forty-five Foot Deepening shall be completed on the last day
of the Terminal Throughput Year, in which event the Terminal Guarantee Number for the entire
Terminal Throughput Year next following the Terminal Throughput Year in which the Forty-five
Foot Deepening shall be completed shall be wwo hundred thirteen thousand (213,000).
Thereafter the Terminal Guarantee Number shall increase in the succession set forth in Schedule
E hereto for the succeeding Terminal Throughput Years without regard to the actual calendar

year of the Terminal Throughput Year set forth in said Schedule E. In addition, and
\Lnorwithswnding any provision to the contrary contained in this Section, the Terminal Guarantee
Number of two hundred Iéety thousand six hundred (248/668), as set forth in Schedule E heroto

for the Terminat Throughput Year ending on December 3[, 2009, or such lower Terminal
Guarantee Number as shall then be in effect pursuant to the provisions set forth above in chis
paragraph (which applicable Terminal Guarantee Number is hereinafter called "the 2009
Terminal Guarantee Number”), shall not be increased and shall remain at the 2009 Terminal
Guarantee Number for purposes of the termination right set forth in paragraph (d) of this Section
in the event that the Fifty Foot Deepening shall not have been completed by December 31, 2009.
The caleulation of the Terminal Guarantee Number for eacl of any three consecutive Terminal
Throughput Years shall be made based on the 2009 Terminal Guarantee Number until such time
as the Fifty Foot Deepening is completed, and upon the completion thereof the calculation of the
Terminal Guarantee Number for the Terminal Throughput Year in which such completion shall
occur shall reflect the 2009 Terminal Guarantee Nuinker for any portion of the Terminal
Throughput Year preceding the completion of the Fifty Foot Deepening and shall reflect the
Terminal Guarantee Number next succeeding the 2009 Terminal Guarantee Number for any
portion of the Terminal Throughput Year fallowing the completion thereol, unless the Fifty Foot
Deepening shall be completed on the last day of the Terminal Throughput Year, in which event
the Terminal Guarantee Number for the entire Terminal Throughput Year next following the
Terminal Throughput Year in which the Fifty Foot Deepening shall be completed shall be the

Page 1 of Addendum B

FMC Agreement MNo.: 201132-009 Effective Date: Thursday, February 7, 2008
Downloaded from Www FMC.GOV on Tuesday, May 22, 2018



«  201132-009

BH P

ity gt (257,620

o

Terminal Guarantee Number next succeeding the 2309 Terminal Guarantee Number.
Therealter the Terminal Guarantee Number shall increase in the succession sec farth in Schedule
E hereto for che succeeding Terminat Throughput Years without regard to the accual ealendar
year of the Terminal Throughput Year set forth in said Schedule E.

(2) Nowwithstanding any provision to the contrary contained in this Section,
the Terminal Guarantee Number of two hundred thirteen thousand (213,000), as set forth in
Schedule E hereto for the Terminal Throughput Year ending on December 31, 2003, shall not be
increased and shall remain at two hundred thirteen thousand (213,000) for purposes of the
termination right set forth in pacagraph (d) of this Section in the event that the Dredging, as
defined in Section 8 {a) (3) hereof, shall not have been completed by December 31, 2005,
because of the inability of the Lessee to obtain all necessary permits and governmental
authorizations to perform the Dredging. The calculation of the Terminal Guarantee Number for
each of any chree consecutive Terminal Throughput Years shall be made based on the Terminal
Guarantee Number of two hundred thirteen thousand (213,000} until such time as the Dredging
is completed, and upon the completion thereof the calculation of the Terminal Guarantee
Number for the Terminal Throughput Year in which such completion shall occur shall reflect the
Terminal Guarantee Number of two hundred thirteen rhousand (213,000) for any portion of the
Terminal Throughput Year preceding the completion of the Dredging and shall reflect the
Terminal Guarantee Number of two hundred sixteen thousand (216,000) for any porrion of the
Terminal Throughput Year following the completion thereof, unless the Dredging shall be
completed on the last day of the Terminal Throughput Year, in which evenr the Terminal
Cuaraatee Number for the entire Terminal Throughput Year next following the Terminal
Throughput Year in which the Dredging shall be completed shall be two hundred sixteen
thousand (216,000). Thercafter the Terminal Guarantce Number shall increase in the
succession set forth in Schedule E hereto for the succeeding Terminal Throughput Years without
regard to the actual calendar year of the Terminal Throughput Year set forch in said Schedule E,
\In_addition, and notwithstanding any provision to the contrary contained in this Section, the
Termipal Guarantee Number of two hundred =theee thousand six hundred (243%96€), as set
forth in Schedule E hereto far the Terminal Throughput Year ending on December 31, 2010, or
such lower Terminal Guarantee Number as shall then be in effect pursuant to the provisions set
forth abave in this paragraph (which applicable Terminal Guarantee Number is hereinafrer called
*the 2010 Terminal Guarantee Number”), shall not be increased and shall remain at the 2010
Terminal Guarantee Nurnber for purposes of the termination right set forth in paragraph (d) of
this Section in the event that the Fifty-two Foot Dredging, as defined in Section B {a) (5) hereof,
shall not have been completed by December 31, 2010, because of the inability of the Lessee ro
obrain all necessary permirs and governmental authorizations to perform the Filty-two Foot
Dredging. The calculation of the Terminal Guaranree Number for each of any three consecutive
Terminal Thioughput Years shall be made based on the 2010 Terminal Guarantee Number until
such time as the Fifty-two Foor Dredging is completed, and upon the completion thereof the
calculation of the Terminal Guarantee Number for the Terminal Throughput Year in which such
comipletion shall occur shall reflect the 2010 Tenninal Guarantee Number for any portion of the
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Terminal Throughput Year preceding the completion of the Fifty-two Foot Dredging and shall
reflect the Terminal Guarantee Number next succeeding the 2010 Terminal Guarantee Number
for any portion of the Terminal Throughput Year following the completion thereof, unless the
Fifcy-two Foot Dredging shall be complered on the last day of the Terminal Theoughput Year, in
which event the Terminal Guarantee Number for the enrire Terminal Throughput Year nexe
following the Terminal Throughpur Year in which the Fifty-two Foor Dredging shall be
completed shall be the Terminal Guarantee Number next succeeding the 2010 Terminal
Guarantee Number. Thereafter the Terminal Guarantee Number shall increase in the succession
sec forth in Schedule E hereto for the succeeding Terminal Throughput Years without regard 1o
the actual calendar year of the Terminal Throughput Year ser forth in said Schedule E. The
postponement of the respective increase in the Terminal Guarantee Number as set forth above in
this paragraph shall be conditioned upon the Lessee's having made timely, diligent and
continuous efforts to obtain any permits and governmental authorizations necessary respectively
for the Dredging and the Fifty-two Foot Dredging and, upon obraining them, having proceeded
to the completion of the respective dredging as expeditiously as possible.
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PNCT LLC TERMINAL GUARANTEE

Schedules D and E
(Effective January 1,2007)

Annual Containers Handled

Year Commencing # of Containers 60% (Schedule E)
{Schedule D)}
1/1/2004 350,000 210,000
1/1/2005 355,000 213,000
B 1/1/2006 360,000 216,000
1/1/2007 390,000 234,000
1/1/2008 421,000 252,600
1/1/2009 426,000 255,600
1/1/2010 431,000 258,600
17172011 436,000 261,600
17172012 | 441,000 264,600 —
17172013 ' 446,000 267,600
1/1/2014 451,000 270,600
1/1/2015 456,000 273,600
1/1/12016 461,000 276,600
17172017 466,000 279,600
1/1/2018 471,000 282,600
1/1/2019 476,000 285,600 ]
T 1/1/2020 481,000 288600
1/1/2021 486,000 291 600
1/1/2022 491,000 294,600
- 1/1/2023 496,000 297,600 |
1/1/2024 501,000 300,600 |
1/1/2025 501,000 300,600
1/1/2026 501,000 300,600
11142027 501,000 300,600
1/1/2028 501,000 300,600
1/1/2029 501,000 300,600
1/1/2030 501,000 300,600
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Form - All-Purpose Ack. N.Y. {rev 9/1/99)

STATE OF NEW YORK )
) ss.

CQUNTY OF NEW YORK )

On the /L{‘fh day of Ha—{aﬂT in the year 2007, before me, the undersigred, a Notary Public in and
for said state, personally appearcd R whiavd M. [.a/ymhufb, (¢Ghypﬁ(uqﬁ?:’r?ﬁmauy known to me or proved
to me on the basis of satisfactory cvidence to be the individual(s) whose name(s) is (arc) subscribed to the
within instrument and acknowledged to me that he/she/they executed the same tn histher/their capacity(ics),
and that by his/hcr/their signature(s) on the instrument, the individual(s), or the person upon behalfof which
the individual(s) acted, cxecuted the instrument.

LUCY AMBROSINO
NOTARY PUBLIC, STATE OF NEW YORK
No. 01AME101070
QUALIFIED IN NEW YORK GCOUNTY
- MY COMMISSION EXPIRES NOV 3. 2007

STATE OF )
) ss.
COUNTY OF )
On the day of in the year 2007, before me, the undersigned, a Notary Public inand

for said state, personally appeared . , personally known to me or proved
to mc on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed ta the
within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies),
and that by his/her/their signature(s) on the instrumenl, the individual(s), or the person upon behatf of which

the individual(s) acted, cxcecuted the instrument.

(notarial scal and stamp)
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Form - All-Purpose Ack. N.Y. (rev 5/1/99)

STATE OF NEW YORK )
) ss.

COUNTY OF NEW YORK )

On the day of in the year 2007, before me, the undersigned, a Notary Public
in and for said state, personally appeared . personally known to
me or proved 1o me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that he/shefthey executed the same in
his/herftheir capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behaif of which the individual(s) acted, executed the instrument.

(notarial seal and stamp)

STATE OF )
) ss.

COUNTY OF Aracst )

Onthe /¥ th day of M in the year 2007, before me, the undersigned, a Notary Public

in and for said state, personally appeared rwald f Hasnrr ., personally known to
me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are)
subscribed to the within instrument and acknowledged to me that hefshe/they executed the same in
hisfher/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

e
(nofadal seal ahd stamp)

ANDREA GOC
NOTARY PUBLLC OF NEW iRy
Commission
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